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Football:

Loan-outofBelgianplayers
toTheNetherlands
bydr.dickmolenaar1

Introduction
Footballplayerscannotonlybetransferred
fromoneclubtoanother,butcanalsobe
loanedoutforaspeciicperiodoftime.

Thereasonsfortheloan-outaremostoftenthataplayer
isnotplayingregularlyintheirstteamofthecluband
doesnotwanttobeonthebench,togetherwiththefact
thattheclubwantslowersalaryexpensesforunused
playerstomakeroominthebudgetfornewplayers.

Theadvantageforthenewclubrentingthe
playeristhatnotransferfeehastobepaidand
nolong-termcontractneedstobeagreed.

Mostloan-outsaremadeduringthewintertransfer
window,when,aftertheirsthalfoftheseason,
thepreferencesofthecoachfortheirstteamofthe
ownerclubhavebecomeclear,whilethenewclub
veryoftenhasnotdonewellduringtheirsthalfof
theseasonandwantstostrengthenitsteamwith
playersfromthebenchofother,strongerteams.

Also,duringthesummertransferwindow,loan-outsare
made;veryoftenfrombigclubswithtoomanyplayers
fortheirstteam,whichwanttheirtalentstodevelop
furtherinothercompetitionsbyplayingweekly.

CourtdecisioninTheNetherlandson
signingbonuses
TheLowerCourtofGelderlandinTheNetherlands
hasdecidedinaloan-outcasefromaBelgianclub
tothreefootballclubsintheNetherlands.2

In2010,theBelgianfootballclubhadthreeplayers,who
werenotplayingoftenintheirstteam,butwhose
contractswerestillgoingonforsometime.Theyhadgood
salariesandtheBelgianclubhadalsoagreedconsiderable
signingbonuseswiththethreeplayers,whenthey
hadcomeovertransferfreefromtheirpreviousclubs.

1 Dr.DickMolenaarisapartnerwithAllArtsTaxAdvisersand
researcherattheErasmusSchoolofLawinRotterdam,TheNetherlands.

2 RechtbankGelderland27March2019,ECLI:NL:RBGEL:2019:1339.

Oneplayerreceivedasigningbonusatonce;forthe
othertwo,thesigningbonuseswerepaidinquarterly
instalmentsduringthemultiple-yearcontracts.The
salariesandsigningbonusesweretaxedinBelgium
andtheplayersalsofellunderBelgiansocialsecurity.

Unfortunately,thethreeplayersdidnotplayoftenin
theirstteam,becauseoftheselectionpreferencesof
thecoach.BoththeplayersandtheBelgianclubfelt
unhappy,forthereasonsdescribedintheintroduction
above,andtheyagreedthattheplayersshould
getthechancetobeloanedouttootherclubs.

Thethreeplayerswereloanedoutin2010tothreedifferent
Dutchfootballclubs.TheseDutchclubstookoverthe
obligationtopaythefullsalaries,buttheBelgianownerclub
stillhadtopaytheremaining(quarterly)signingbonuses.

TheDutchBelastingdienst(TaxAdministration)approached
theBelgianownerclubforDutchwithholdingtaxonthe
paymentsofthesigningbonusestothethreeplayers.

TheBelastingdienstarguedthatthesesigningbonuses
weremeantaspaymentsforfutureactivities,notonly
thequarterlypayments,butalsotheone-offsigning
bonus.TheBelgianfootballclubdefendedthatthesigning
bonuseswereconnectedtotheinitialconclusionofthe
agreementsandhadnothingtodowiththeloan-outs
totheDutchclubs.Morespeciically,theBelgianclub
arguedthatwiththeagreementtheplayershadbecome
entitledtoaclaimagainsttheclub,whichwaspaidlaterin
instalments,butwastaxableatthestartoftheagreement.

TheLowerCourtofGelderlanddecidedtofollowthe
positionoftheBelastingdienstfortheperiodicalpayments
ofthesigningbonuses,becausethesewereconnectedto
thefutureactivitiesofthefootballplayers,butdeniedthe
Dutchtaxabilityfortheone-offsigningbonus,because
thishadbeenpaidbeforetheplayerhadchangedfrom
theBelgiantotheDutchfootballclubandnodirect
relationwiththerentalagreementcouldbefound.

TheCourtsupporteditsdecisionwiththreelegalsources:

– art.10oftheWetopdeloonbelasting(WageTax
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Act):“Allincomefromemploymentistaxable”3;
– art.15(1)oftheIncomeTaxConventionBelgium-

Netherlands:“SubjecttotheprovisionsofArticles16,18
and20,salaries,wagesandothersimilarremuneration
derivedbyaresidentofaContractingStateinrespectofan
employmentshallbetaxableonlyinthatStateunlessthe
employmentisexercisedintheotherContractingState”4;

– art.17oftheIncomeTaxConventionBelgium-
Netherlands:“NotwithstandingtheprovisionsofArticle
15,incomederivedbyaresidentofaContractingStatein
thecapacityas[...]asportspersonassuchexercisedinthe
otherContractingState,maybetaxedinthatotherState”.

ThenationalDutchtaxruleofart.10oftheWetopde
loonbelastingisbroad,becauseitisnotrestrictedtoDutch
salaries,butalsocoversforeignsourceemploymentincome.
WhethertheBelgianfootballclub,asemployer,canbeheld
liableforDutchwithholdingtaxcanbefoundinart.6of
theWetopdeloonbelasting,whichstatesthatnon-resident
employerscanonlybewithholdingagentswhentheyhave
apermanentestablishment(PE)inTheNetherlands.

InterestinghereisthatthelawpresumesadeemedPEfor
intermediateactivities,whichleadtopersonalworkfora
thirdpartyinTheNetherlands,whichisthecaseherefor
theBelgianfootballclub.Thereisalsoanoptiontobea
withholdingagentinTheNetherlandswhentheemployees
ofacompanyareliabletoDutchincometax,whenthis
companychoosestoregisterattheDutchBelastingdienst.
Anyhow,beforetheCourt,therewasnoconlictaboutthe
withholdingliabilityoftheBelgianclubinTheNetherlands.

StrangethattheCourtmentionedart.15ofthetaxtreaty
initsdecision,whilethisdoesnotapplytosportsmen,
evenwhentheyareemployees,becausetheopening
sentenceofart.17ofthesametaxtreatysetsasideart.15.
Buttheeffectisthesameunderart.17andart.15,because
theactivitiesforthenewDutchclubsaretakingplace
inTheNetherlandsand,therefore,thetaxingrightis
allocatedtoTheNetherlands.Andtheexceptioninart.
15(2)wouldnotapplyhere,astheplayersareloanedoutfor
alongerperiodthan183daysandconcludeemployment
agreementsdirectlywiththeDutchclubs.Butwiththe
broadtextofart.17,thisisonlyahypotheticalobservation.

ThedecisionoftheLowerCourtofGelderlandmeant
thataroundhalfofthesigningbonusesweretaxablein
TheNetherlands,mainlybecausetheone-offsigning
bonuswasagreedandpaidbeforetheloan-outperiod,
sothatthistaxingrightwasstillallocatedtoBelgium.

Gross-up,Belgiantaxrefunds
TheLowerCourtofGelderlandalsodiscussedwhetherit
wasallowedtogross-uptheperiodicalpaymentsofthe
signingbonusesduringtheworkperiodinTheNetherlands.

3 InDutch:“Loonisalhetgeenuitdienstbetrekkingofvroegere
dienstbetrekkingwordtgenoten.”

4 TheoriginaltextofthistaxconventionisonlyinDutchandFrench.

TheBelgianclubstatedthatitwasnotplanningto
recovertheDutchwithholdingtaxfromthefootball
playersandthatitwouldpaythetaxontopofthesigning
bonuses,givingtheplayersanadditionalincome.

TheCourtdecidedthatgross-upwasonlypermitted
iftheperiodicalpaymentsofthesigningbonuses
hadnotbeenunderthewithholdingtaxinBelgium
yet,becausewithitsdecision,theBelgianclubwould
beabletoapplyforarefundofwithholdingtaxin
BelgiumandkeepthisascompensationfortheDutch
withholdingtax.Inthatsituation,thereisnoadvantage
forthefootballplayersandnobasisforagross-up.

Residence
Accordingtothecase,thethreefootballplayershad
remainedresidentsofBelgiumduringtheloan-out
period.Thatispossible,becauseTheNetherlandsisthe
neighbouringstateandafootballplayerfromBelgiumcan
traveldailyfortrainingandmatchestotheDutchclub.Itis
alsopossiblethataplayerrentsanapartmentinthetown
ofthenewDutchclubbutkeepshishomeneartheBelgian
ownerclub,becausetheloan-outperiodisrelativelyshort
andtheplayerwillreturnafterwardstotheBelgianclub.

BothBelgiumandTheNetherlandshavetheirown
nationalrulesdeterminingresidence,but,incaseof
conlict,thesearesetasidebyart.4oftheIncomeTax
ConventionBelgium-Netherlands.Theirstfactorforthe
tie-breakerruleofthisarticleiswheretheeconomicand
personalrelationsarecloser(centreofvitalinterests)
andveryoftenthisissuficientforaconclusion.Ifnot,
thenthehabitualabodeisdecisive,andifthatcannotbe
determined,thenthenationalityisused.Whenthereisno
conclusion,intheendthecompetentauthoritieshaveto
reachanagreementtocometoonlyoneresidentstate.

Residenceisanimportantfactor,becauseitdetermines
whereapersonhastodeclarehisworldwideincome.With
theirBelgianresidence,theseplayershadtoincludetheir
DutchsalariesfromtheDutchfootballclubs,togetherwith
thesigningbonusesthatweretaxableinTheNetherlands
intheirBelgianincometaxreturns.Butunderart.23ofthe
IncomeTaxConventionBelgium-Netherlands,theplayers
werealsoentitledtoeliminationofdoubletaxation,for
whichBelgiumusestheexemptionmethod.Thisiswith
progression,whichmeansthatexemptionisgrantedatthe
averageBelgiantaxrateandthechanceislikelythatsome
extraBelgiantaxneedstobepaidbythethreefootball
players.5ThisisdifferentwhentheDutchtaxableincome
wastheonlyincomeinthespeciictaxableyearinBelgium,
becausethentheincomewillbeexemptedcompletely.

30%ruleinTheNetherlands
Itisinterestingthatthethreefootballplayers
hadreceivedapprovalforthe30%ruleinThe
Netherlandsbeforetheystartedworkingthere.

5 Anyhow,thethreefootballplayershadtopayBelgian
gemeentebelasting(citytax),whichis0%-8%fromtheBelgianfederal
incometaxbeforetheexemptionforforeigntaxableincome.
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Thisruleismeantforforeignemployeeswithspecial
skillsandallowstheemployertoconvert30%ofthe
salaryintoatax-freecosts’reimbursement.Theinitial
reasonwastocompensateaforeignemployeefor
extraexpensesfordoublehousing;visitsbackhome
tothefamily;higherlivingexpensesandsuch.But,in
practice,the30%rulehasbecomeanincentivetoattract
foreignerswithspecialskillsfromwhichdomestic
employeescanlearnandtheDutcheconomycanproit.6

TheeffectfortheBelgianplayerswasthat30%of
theirsalariesfromtheDutchfootballclubswasnot
taxable;while,ontheotherhand,extraexpensesfor
travelbetweenBelgiumandTheNetherlandsand
theextracostsofeventualdoublehousingwerenot
deductible.But,onbalance,thiswillhavebeenquite
proitableforthethreeBelgianfootballplayers.

Itwasdisappointingthatthe30%rulecouldnotbeapplied
tothetaxableperiodicalsigningbonuses.Thishadtodo
withtheremarkableandinternationaluniqueDutchsystem
ofwithholdingtaxassessments,whennoornotenough
withholdingtaxhasbeentakenofffromthesalary.

WhentheBelastingdienstinanauditdiscoversmistakes
inthesalaryadministration,ithastherighttolevythe
withholdingtaxatonceaseindhefing(inalemployer’s
levy),whichisnormallygrossedup,unlesswhenthe
employerwantsthetaxassessmenttobeindividualized
overtheemployeesinvolved,sothattheemployercan
recoverthewithholdingtaxfromtheemployees.

Butwhentheemployerchoosestoaccepttheeindhefing
andpaythetaxassessmentasanemployer’slevy,then
the30%rulecannotbeapplied,becausenoindividual
salaryforanemployeecanbedetermined.

Inthiscase,theBelgianfootballclubwasnotawareof
thisandeventhoughboththeBelastingdienstandthe
taxcourtaskedtheBelgianclubwhethertheywanted
tochangetheirposition,theclubinsistedonkeeping
theeindhefingasitwasandpaythewithholdingtax
assessmentasemployerforthethreefootballplayers.
Withtheeffectthatthe30%rulecouldnotbeapplied.

6 Initially,the30%rulewasgivenfor10years,butthiswasbrought
backto8yearsandper2019furtherto5years.Also,in2012,aminimum
grosssalarywasintroducedofapprox.b50,000peryear(andhigherfor
footballplayers),sameasaminimumdistanceof150kilometerstothe
Dutchborderforthepreviousworkplace.Withthisdistance,mostofthe
foreignspecialistsfromBelgiumdonotqualifyforthe30%ruleanymore
since2012,butthisCourtDecisionconcerned2010.

Thiswasveryunfortunate,butitshowsthat
boththe30%ruleandtheeindhefingare
veryspeciicDutchtaxmeasures.

Itisinterestingthat,withthe30%rule,the
Dutcheffectivetaxratesbecomequitelow.

NormallythetopDutchincometaxrateis52%,butthis
goesdownwiththe30%ruletoeffectively36,4%,whichis
lowerthaninmostotherstates.Withthis,itisinancially
veryinterestingforforeignfootballplayerstocometo
TheNetherlandsandplayintheDutchcompetitions.

Itisnotaconditionforthe30%rulethattheforeign
footballplayershouldkeephistaxresidence
abroad,hecanalsomovetoTheNetherlands.

Andthe30%rulecanbeappliedtobothloan-
outanddirectemploymentcontracts.

Finalremarks
Loan-outofplayershasbecomevery
commonininternationalfootball.

ThedecisionoftheLowerCourtofGelderlandinThe
Netherlandsshowscomplicationsintheallocation
ofthetaxingrightsunderart.17ofthetaxtreaty;in
thiscase,forthesigningbonuses.Incombination
withthetaxresidenceofthetemporarilyloaned-out
footballplayers,thiscanleadtodoubletaxation,which
shouldbepreventedbyart.23ofthetaxtreaty.

TheCourtdecisionalsogivesinsightintotwospecial
Dutchtaxmeasures:the30%ruleforforeignerswith
specialskills;andtheeindhefing(inalemployer’s
levy)forthewithholdingtaxassessment.TheBelgian
footballclubherewouldhavehada30%lowertax
assessmentwiththechoicenottoapplytheDutch
eindhefingforthecorrectionofthewithholdingtax.

Butalsootherstateswillhavetheirparticularitiesfor
whichalocaltaxlawyerisneededtoavoidmistakes.
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