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Chapter 25

Tax Incentives for Artists and Contemporary Art

Dick Molenaar*

25.1. Introduction

Cultural heritage can be supported with tax incentives for artists. They
play an important role in cultural heritage because they create what can be
shown or they assist with preserving and restoring pieces created by oth-
ers, often decades before. Developed societies find it important for there
to be enough artists to contribute lo preservation, experimentation, new
directions, developments, opinions, discussions and insights. These socie-
ties believe that their own quality is related to the amount of freedom with
which artists can work and create their art and present it to the public. This
means that they prefer to have more artists than the economic balance of
the market would allow and, therefore, create funding for artists, either
through subsidies or through tax incentives.

Another reason for these tax incentives may be that governments find the
market position of artists vulnerable, which leads to lower income than
desired. In ancient times, artists were financially supported by benefactors,
but this been taken over mainly by the government. Tax incentives are dif-
ferent from subsidies because they create opportunities for more economic
activity by the artists in order to obtain the financial advantage.

The protection and stimulation of the culture and heritage of a country may
also be a reason for tax incentives. In the globalizing world, the cultural
influence of other countries can become overpowering, and a country can
take measures to protect its own culture with tax incentives. This is com-
bined with the acknowledgement of the contributions of artists and culture
to the economy, which might be increased with tax incentives, not only in
the country itself, but also as an export product abroad.

This chapter will discuss tax incentives in Ireland (section 25.2.), Belgium
(section 25.3.), Mexico (section 25.4.) and the United States (section 25.5.)
and will explain where artists, companies and institutions in cultural herit-
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i ources

e and contemporary art are taxed when they h?we income ftrsf: Ehapter

?f other states. VAT is not mentioned as a tax incentive 111'1 = 1because i;
notwithstanding the fact that it can be of importance for artists,

was already discussed in chapter 19.

25.2. Ireland: Exemption from income tax for artists

i s from
Income earned by writers, cOmpoOsers, visual arm%s a¥1d scu]t;;flc::res ik
their work is exempt from tax in Ireland under certalntclrslsltr:sand m.‘;ke .
i rtists
i introduced in 1969 to support a
xemption scheme was Intro . nake 1
Zossit[))le for them to experiment and create new work without the p

of tax payments.

ici P iters
The scheme resulted in many artists, COMPOSELs, mujs:c1anaslla:smwl;1;r i
located in Ireland to take advantage of the benefits. STh e
high earners were said to profit hugely from the sct.len;e lwll1 e g
being totally exempt from tax. This led to debate in Irelal b b
tl?e ngeed to review this tax incentive scheme. The governme,nt tl: hl:v o
the concept of unrestricted relief was nlo lo:fgdaf;:tp:;t;:,y[(:riqualgamsts
avine public. However, a survey also S g
:?:elii )t')di“l? the poverty line: 67% earned less thar::l Fﬁ{liieletl){(g]g 1?;0}) .
from their creative works, and a further 249% earne e ani
d EUR 25,000, which meant that they were dependen on oo o
w t to make ends meet. Influenced by a recommendation o i
SUPPOE: ission in 2006, the tax exemption was Cappt.:d_ at El..IR 250,
c Omll-ll] wever, because of the 2008 economic crisis, this was low-
Ef;dy:: ‘;-1 m?lximur‘n of EUR 40,000 per year in 2011 and then raised to

EUR 50,000 in 2015."

The Revenue Commissioners are allowed to detemlnnc \Zhﬁ?;zl {;:rltlgi
artistic works are original and crea.live works general ykr::zr eg iy
ing cultural or artistic merit. Earmngs f.ron} lhes; v:or s

income tax for the year in which the claim is made.

inations in res f artis-
The Revenue Commissioners can make determinations in respect 0
tic works in the following categorin.as:
—  books and other forms of writing;

i i health
The artist’s exempt income is subject to the Universal Sm:?itgﬁ:ﬁi l(ratcs.
'I' rance) and PRSI (other social insurance schemes) at the approp
nsu her s
]2 1E: Taxes Consolidation Act, sec. 195 (1997).
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~ plays;

— musical compositions;

paintings and other similar pictures; and
—  sculptures,

Guidelines have been drawn up to determine whether a work is an original
and creative work and whether it has cultural or artistic merit.

The term “original and creative” encompasses any unique work that is
brought into existence for the first time as an independent entity by the use
of its creator’s imagination. It is not necessary that the work has both cul-
tural and artistic merit: the presence of either quality is sufficient. A work
has cultural merit when its quality of form and/or content significantly en-
hances one or more aspects of national or international culture, and it has

artistic merit when its quality, form and/or content enhances the standard
of work in the relevant category to a significant degree.

The following payments are exempt from tax from when they are made to
an artist who has received an artist’s exemption:

— Payments from the sale of works that are considered eligible under the
artist exemption scheme;

Arts Council bursaries, when paid directly to the artist;

consideration for residencies, when paid directly to the individual by

the Arts Council for the purpose of producing a qualifying work;

¢nuas payments (5-year grant) made under the Aosdina Scheme;* and
— advance royalties.

Initially, artists had to be resident in Ireland to qualify for the exemption.
They were allowed to leave the country for a period of time and still retain
the tax-exempt status so that they could travel outside of Ireland to promote
their work and widen their experience. However, in 2006, under the threat
of forbidden State aid, this was changed, and now, artists must be resident

in an EU Member State or in an EEA country in order to apply for the
exemption.

However, it very often happens that non-resident artists will not profit from
the Irish exemption because they have to mention the Irish income in the
income tax returns of their residence state as part of their worldwide in-
come and will be taxed there accordingly. They will not receive a tax ex-
emption in their residence state because the Irish income will fall under

See hitp:/faosdana.artscouncil.ie/ (accessed 26 Oct. 2021).
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to the source state (Ireland).

i si-

This is only different when the non-rcs'iden{’ artist has a fif;: gl(z:t):ea?lg b; i

in Ireland, giving Ireland the taxing right under ar e

“;355] 2(3) of the OECD Model, Then, it depends on the method 0 :31 mina

fi::n of double taxation under article 23 of the OECD M'Odei\;?fh t((:; : :{ Ko
will work out in the residence state: either a tax exemption

a subject-to-tax provision or a tax credit.

I €1 "la“ﬂn[ ESlabIISllmelltS (I ES) Df al'tISlS mn [l'elal'ld are rare, “‘hlch means,

Irish tax exemption.

25.3. Belgium: Special tax scheme for copyright income

speci i i lgium
Individual copyright holders fall under a special tax regu‘nzt 'mn?,? cgopy_
ince 2009. The Belgian government wants to support the cre: 10d o
f‘;“ht and strengthen the financial position of copyrlgl?t holde.rs ar:n A
[hgat the creative process may take many ).!ears, while ths m:((}) s
received later in a short period of time. This means that ltd TK[: di% e
i he income wou ‘
rates can hit harder than when t . . !
:tl:z :::al period Therefore, Belgium has come up with a slpfmzl t:}; ir:l%:lrgns
ohtin i i literature, art, sculptures, :
right income, which applies to
fi(;;fv(;ﬂ)gjs gmusic, choreography, databases, computer software, etc.

i figures for 2020):
- 1 tax scheme works as follows ( . y
e :[;::;3 tax rate of 15%, up to EUR 62,090 profit after forfait expenses

rmal tax rates above this profit; _ i
:(liorfait deduction for expenses of 50% for income ofupto E];JUE;{IIGS(,) .
aforfait deduction for expenses of 25% for income between ;
and EUR 33,110; and .
no forfait deduction for expenses for income above EU

ings.

R 33,110 earn-

i i nd
ight i ds to apply a withholding tax a
er of the copyright income nee : | i
E:: IE?;( to the Belgian tax authorities. The artist (or other copyright ho )

[ Trea-
4 OECD Model Tax Convention on Income and on Capital (21 Nov. 2017),

ties & Models IBFD.
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Mexico: Artists can pay taxes with their artwork

has to mention the gross copyright income in their yearly income tax return
and apply the forfait expenses and the tax rate, after which the withholding
tax can be deducted. Most often, the tax amounts are equal, but mention-
ing them in the tax return makes it possible for the government to levy the
municipal surcharge of the Belgian federal income tax on the copyright
income.’ This leads to a slightly higher effective tax rate.

25.4. Mexico: Artists can pay taxes with their artwork

Pago en especie (payment in kind) is the tax arrangement in Mexico for
painters, sculptors and other graphic artists to donate part of their annual
production of artwork as an alternative to paying federal taxes. This pro-
gramme started in 1957 after an agreement between artists David Alfaro
Siqueiros and Secretary of State Hugo Margain. It was a proposal to keep a
friend and fellow artist out of Jail because of tax evasion, saying: “Let him
pay his debt in art” The Secretary was convinced and made this possible

for many Mexican artists. In 1975, the pago en especie programme became
an official part of the Tax Code.

Artists who sell five or fewer pieces per year may give one piece to the
government. Artists who sell six to eight pieces may give two, and so on,
until the six-piece donation cap is reached. Relieved of the paperwork, au-
dits and counting pesos, an artist can devote themselves completely to their
creativity and take pride in knowin g that the work they submit on tax day
will become part of the national repository.

In return, Mexico has collected a huge collection of contemporary art from
Mexican artists, including around 7,000 paintings, sculptures and graph-
ics, which are shown on walls and in open spaces of public buildings across
Mexico. However, not every Mexican artist qualifies. A rotating commit-
tee of seven artists and curators evaluates proposed art donations to see
whether they fairly represent (in terms of size and technique) the essential
aspects of the work of the artist. The committee makes no effort to censor
the art, regardless of how graphic or provocative it is.

If the art is of particularly high calibre, it becomes part of the “national
heritage collection”, which is displayed in an permanent exhibition in Mex-
ico City. Certain pieces are also sent abroad to foreign museums. Mexican

X BE: Income Tax Act art. 17, § 1(5) and art. 37(2) (1992).
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artists are proud of the programme, knowing that their art becomes part of
a historic collection that reflects Mexico’s creative heritage.

Pago en especie does not help the tax situation in Mexico, and the govern-

ment has never calculated the total tax revenue lost to the programme, but

promoting the arts is important enough in Mexican culture to outweigh

that lost revenue. The programme continues to enjoy the support of the
Mexican art community and the taxpaying public at large. There are many
reasons for this, including the ease of payment and the collective pride in
the ever-growing national collection. The Mexican government has repeat-
edly justified pago en especie as a means of collecting cultural pieces that
reflect Mexico’s national heritage. In this way, pago en especie highlights
Mexico’s contemporary artwork with pieces that link the past, present and

future of the country.’

25.5. Stimulus for the US contemporary art market

The emergence of the market for pop and other contemporary art was fa-
cilitated in part by interesting tax deductions. This started in the 19508 in
the United States with the use of financial structures that werce Jeveraged by
generous income tax deductions and supported the development of a lucra-
tive modern art market. The United States was important after World War
11, as Europe was in ruins and influential European artists had found asy-
lum in the United States during the War. Although US soldiers had fought
all over the world against the enemies, the US territory itself had not been

part of the war. This made it possible for the US cultural market to become
active much earlier than other markets.

During and after the war, the United States had high personal income rates.
The top rate was 94% up until 1964, when it was brought down to 70%. In
1981, under President Reagan this top rate was 50%. This meant, for many
years, that creating tax deductions was Very profitable.

In the 1950s and 1960s, gallerists were promoting work from young artists,
such as Jasper Johns, Jackson Pollock and Andy Warhol, and selling their
pieces of art as soon as they were made by {hese artists. The art buyers kept

ts Can Pay Taxes With Artwork, The Atlantic (11
| Tax: An Appraisal of Pay-
nia Law Review,

6. E. Hershaw, In Mexico, Artis
Apr. 2014); and 1.L.M. Bogdanovich, Devising an Artfu
ment-In-Kind Income Taxes in Mexico, 164 University of Pennsylva

p. 983 (2016).
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these painti
museu]::“ Sr‘lt'lrr;lges; éa‘r‘l‘:rzc:l:pu.ues) f.or some years and then donated them to
prioc o sl marke::rltgblc mnstitutions, so the donations became tax
ke g W mapl.'ICt? was present, it made it possible to come
s t;umlz,e the tax tf.ffect. The personal capital gain
o 8 s et Il.lyer, and the higher value of the paintings (and
i b leadcll e museums. A high value combined with the
el e Gall{) more tax adva!ntages than the initial purchase
Ao s . erists were helpmg with appraisals of art pieces

s were buying new paintings and sculptures from thei;

galleries.” This ver 2
: y much stimulat 3 o
pop art in the 1950s and 1960s. AR

At the en

eslers ;:‘:sfc?;zc::fﬁ;‘) ;nore and more valuations were made by the Art

ADA tried to give these a]) » the organization for commercial galleries. The

started to charge fees fi ; h“f_illons amore objective profile, but even after it

an independent ima e valuat?ons, it was still very hard to maintain

soiod relationstiins ‘f;i]&‘lsh:i:;ajs?lsrg E:;:[ial?l;hmnt]for its members to maintain
e elite contemporary art world.

In res ; :
createlfioil::eol\z th; dppral_sal abuse, the US Internal Revenue Service (IRS
and current] : rt Advisory Panel in 1968. This Panel still exists tod ;
S gw ‘onmsts of 25 fjrt experts who meet twice a year to assist tlE:y
Office of A m;g art appraisals and make recommendations to the IR;
ment of Valr:.ll?ccil;:;‘:eg{ ﬁ Moo BT it Bxpiyceh S0-appll Tt St
"0 y a qualified appraisal, i ; el
table SUP ppraisal, if the claim fi i
- Soocgrllzll_]b:tm]l? is over USD 50,000, for which it charges a f;:: 2:3&;5
S0 lhalt certairﬁg ::c:rtll{[;g Caﬁ_be 'Sade el e Incoine tax sctum is flad
: ; achieved in advanc i : e
are still possible, leading to high tax dedur(:tiznls)gsplw R RS

With lo ;
Jidars ‘;:: personal income tax rates — not only in the United States, b
e i - S,
creases. It all-sgoll]lmnes 3 the profitability of this tax deduction also d:—t
: appens in some countries that these deductions can n
o

eI he lled against I.he t()p tax I'al(,, hut Ol'l] at a ]()Wel' lIIElIglIlal

7. W.M. Spei
-M. Speiller, The Favoured T
]gaw R::lew, Lpop oty ax treatment of Purchasers of Arr, 80 Columbia
: W. Maizels & W.E. F i
s _E. Foster, The Gallerist's Gambit: Financi i
p : cial Innovations,
g{ it g of ontemporary Art Market, 42 Columbia Journal of LZ;:
5 For exampl
S BB S0 ipn ?;iiiocnicthe‘;]ands changed, per 2019, to two tax brackets of 37% (fi
e ) an 49,?% (for over EUR 68,000 income) bul‘ it 1'- ‘( i this
at tax deductions can only be made against the iowe: rz:tllag;' f}g‘g :
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25.6. Allocation of taxing rights under bilateral tax
treaties

75.6.1. Taxation in two states: Bilateral tax treaties

Most states have a withholding tax in their national tax legislation for non-
residents earning income in that state. This is a method against tax avoid-
ance and non-compliance for the situation in which a non-resident would
not report their income in their residence state or any other state, and it
raises tax revenue for the source state. At the same time, residence states
will tax the worldwide income of its residents, regardless of where it is
earned. This means that international income can casily be taxed twice,
both in the source state and in the residence state. Inevitably, this would
obstruct international work, and, therefore, already 100 years ago, states
started to conclude bilateral tax treaties with each other in which taxing
rights are allocated and double taxation is eliminated. Since 1963, this
is coordinated by the OECD in Paris with the OECD Model, which was
followed up by a comparable UN Model Tax Convention.”” Almost every
state in the world follows these Models in their approaches to tax treaty
negotiations. There is a wide network of tax treaties all over the world, and
developed countries have between 50 and 110 bilateral tax treaties each

with other countries.

15.6.2. Article 7 on business profits

International artists, companies and institutions in the field of both cultural
heritage and contemporary art normally fall under article 7 of the OECD
Model, which is reserved for business profits, because they are working
independently. Article 7 allocates the taxing right to the residence state
of the artist, company OrF institution, unless the work in the other state is
done through a PE. Without a PE, the source state does not have a taxing
right over the income of non-resident artists, companies and institutions,
although it might be the case that an administrative procedure is needed in
order to obtain an exemption in the source state.

10.  United Nations Model Double Taxation Convention between Developed and
Developing Countries (1 Jan. 2017), Treaties & Models IBFD.
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25.6.3. Tax advantage and less administration

It is an adv. i i
ot article 72:)'::"‘59 for international work that, with the correct application
it usiness profits, withholding tax in the source state can b
o lha.t O clatdcas’e];‘qnly taxation in the residence state applies whicg
esm— ebe ucti 1l}ly of expenses is clear, special tax deducti(;ns and
ety o Me wit%ie(?]dl:];hf best way and administrative expenses can
- ax at source means th ien i

can bete ) ns that the foreign i
i muc!ﬁ)(;::i r| l:h the sal;nc manner as domestic income. This rngake:(t:;}ﬂe
; an when tax returns als . ;|
in other i o Gesd 1.8 propared a

states in order to eliminate excessive international {;xationnd fled

25.6.4. Exemption in the source state necessary

Itisim

s Sou];:;ttz;nl .tolapply for an exemption in the source state, because if not

L amh:) l‘lls evFed and no tax relief will be given in the residence sta[e,
ties in the residence state will then refer back to the sourcc;

: 3 i “ i

25.6.5. PE in the source state

When the arti institut;

it tha;t:z:;iﬁon:ipa::y or institution has a PE in the source state, this
e ofini % ng1 0;&‘:1' the profit arising from this PE. This makes
S [e'an~ expenses more complicated because, not only
the PE. Separate adm? income and expenses can be part of the profit of
oot reqmrememnnnstratpn is needed in order to adequately fulfil the
L Is regarding lht=T profit in the PE state. Conversely, the
S a‘;l] S0 tax the foreign PE profit as part of the world\:vide
ble taxa’tion. This Iead(:oer’l:l{;?; :c:ax' ef‘(emll'[tiOH e
the taxation rights between the PEH::(;S:;:;;‘;;O;;?:; S

25.6.6. Article 12 on copyright

rl.l]e exists T T y . Y p g s’
A Sepalate a"OCat]U" X1t |0 (o) altie‘i inII] any sort ()l COf yIl ht
as these are mentio ed ticie v llle OECD I’U‘[Odcl. IV[OS[ 0{ ten ﬂ 1€
lesull 1S '-he same as “‘lth al’[lC]E } becallsc ar HC]e 12 al.‘!U IﬁC()]l][ilE]ldS
taxation Onls‘ mn [Ile I'eSIdellce state alld an exe]“plloll in lhc source state.
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A difference may be that some states will prefer to charge low source ax
on outgoing royalties for which they have negotiated an exception in their
bilateral tax treaties. This exception is also mentioned in the official Com-
mentary on Article 12 of the OECD Model, and states utilizing this excep-
tion also have to allow a tax credit on their residents’ worldwide income to
eliminate double taxation.

25.6.7. Article 15 on employees

It may be that artists and other staff members of companies and institu-
tions are working as employees. Article 15 of the OECD Model provides
for special allocation rules for “dependent personal services”, under the
basic principle that an employee should be taxable in the state of their
actual work. However, there is an important exception for employers ac-
companying their employees or sending them to another state when they
keep paying their salaries from their office, do not spend more than 183
days per year in the other state and do not use a PE in the other state. If so,
it is only the residence state — and not the work state — that has the taxing
right over the salaries.

25.6.8. Article 17 on entertainers and sportspersons

Another special allocation rule is specified in article 17 of the OECD Mod-
el for performing entertainers and sportspersons, but this falls outside the
scope of this chapter and book. These entertainers and sportspersons are
taxable in the state of their work, which does not make a difference when
they do not have a PE (when self-employed) or when they go for their em-
ployer for a short period abroad (when employees). Article 17 of the OECD
Model creates many tax problems, but it does not apply to artists, compa-
nies and institutions in cultural heritage and contemporary art.

25.7. Conclusion

This chapter gives examples of tax incentives for artists and contemporary
art in four states. The conclusion should be that these are very national and
not cross-border focused. As explained in section 25.1., the protection and
stimulation of culture and heritage is often a major reason for a tax incen-
tives for artists.
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Calculations
of the costs of th i
€se tax i i : i i

thoughts m . ncentives are difficult,
S'-I]ttﬂ,gare uzﬁ;cqrﬂglup about their effectiveness and efficiency, but ?:::_ﬁd
wsed i Lh?‘: sect‘;:IAf) bec&u(siefthey attract much attention and’ are wide?}:

- £Abuse and fraud may not ha ;
other tax measures, These tax incentj\J:e ————

which n : : § seems to empower the s
eeds support in order to achieve better financial r]::‘sulu; e sector,

Artists, co i i
. —
panies and institutions can profit from the allocation rules j
in

bilateral ta : ;

will only ax Ere:iltles. becz.iuse without a PE in another state of work, t

b andpp y in lhc. residence state. This means less administrati oy
no risk of double taxation compared to M

work state, taxation in the other
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